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United States Court of Appeals for the 
District of Columbia 


No. 6387. 

George C. Shinn, Trustee in Bankruptcy of Edmund D. 

Rheem, Appellant, 

vs. 

Lewis M. Milborne, Deputy Collector of Internal Revenue 
in Charge for Collection District of Maryland. 


Supreme Court of the District of Colombia. 

| 

In Bankruptcy. No. 2462. | 


In the Matter of Edmund D. Rheem, Bankrupt. 

United States op America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme jCourt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the ^bove-entitled 
cause, to-wit: 

1 Referee's Certificate on Review\ 

Filed September 6, 1934. 

In the Supreme Court of the District of Columbia, 
Holding a Bankruptcy Court. | 

In Bankruptcy. No. 2462. 

i 

In the Matter of Edmund D. Rheem, Bankrupt. 

To the Supreme Court of the District of Colombia, holding 
a Bankruptcy Court: 

I, Fred J. Eden, Referee in Bankruptcy, in charge of 
the above-entitled bankruptcy proceeding, <}o hereby (ter- 
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tify for review the action of the Referee in rejecting the 
amended claim of the Collector of Internal Revenue of 
Baltimore, Maryland, on the ground that the said claim 
was filed too late to participate in the distribution of the 
bankrupt’s assets. The Collector of Internal Revenue feel¬ 
ing aggrieved at the action of the referee, filed herein his 
petition for review which is annexed hereto and made part 
hereof. 

The facts are as follows: 

On February 10th, 1931 an involuntary petition in bank¬ 
ruptcy was filed against the said Edmund D. Rheem, and 
on March 30th, 1933, the adjudication in bankruptcy was 
confirmed by the Court of Appeals. 

On June 17th, 1933 the Collector of Internal Revenue 
filed a claim in the sum of $1,533.20 which was allowed. 

On August 7th, 1934, the trustee, George C. Shinn, Esq., 
filed his final report and account, whereupon a final meet¬ 
ing of creditors was called and was held on the 20th day 
of August, 1934, at two o’clock P. M., in the office of the 
Referee in Bankruptcy. Notice of this final meeting 
2 was sent to all scheduled creditors, including the 
Collector of Internal Revenue. At the final meeting- 
on August 20th, 1934 a first and final dividend of .0057% 
was declared and the claim of the Collector of Internal 
Revenue referred to above allowed. The report of the 
referee to the Court on the trustee’s final account was pre¬ 
pared and signed, together with the dividend sheets, giving 
the names of the twelve or thirteen hundred creditors shar¬ 
ing in the distribution of the estate. Checks likewise were 
in process of preparation and were seventy-five per cent 
completed. 

The signed report of the referee, together with the divi¬ 
dend sheets, were handed to the attorney for the trustee for 
the purpose of securing an order of ratification, on Wednes¬ 
day morning, August 23rd, at which time there was received 
in the mail by the referee in bankruptcy a claim from the 
Collector of Internal Revenue, Baltimore, Maryland, 
marked amended claim, a copy of which is annexed to 
the petition for review, in which the Collector of Internal 
Revenue asserts additional taxes due for the years 1923, 
1924, 1925, 1926 and 1927, aggregating $114,877.70, which 
if allowed would completely exhaust the estate, leaving 
nothing for creditors. 

As the final meeting had been held, the final dividend 
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declared, the report of the referee completed, dividend 
sheets completely prepared, and checks sevejity-five per 
cent completed, the referee instructed the trustee to have 
the report ratified. The Referee thereupon ljeturned the 
claim of the Government for additional taxes to the Collec¬ 
tor of Internal Revenue at Baltimore, with a letter stating 

that it had been received too late for participation. 

i 

Reasons for Rejection. 1 

■ i 

Under the Bankruptcy Act, Section 57, Paragraph N, it 
is provided that claims shall not be proved against 
3 a bankrupt estate subsequent to six months after 
the adjudication. It is conceded, howeyer, that this 
provisions does not apply to the claim of the I Government 
for taxes. (Matter of Menist, C. C. A. 2nd Cir. 294 Fed. 
532.) 

It is also conceded that so long as the estate is in process 
of administration the Government may prove its claim for 
taxes. (Matter of Menist, C. C. A. 2nd Cir.! 294 F. 532; 
In re Anderson, C. C. A. 2nd Cir. 279 Fed. el25.) 

The precise question, therefore, is “When is the estate 
no longer in process of administration so that | a claim sub¬ 
mitted by the Government be too late for participation in 
the distribution of the estate.” 

In the case of Joseph Schwartz, 6 Amr. Bkcy. Rep. (NS), 
page 817, it was held that the United States may tile a 
claim for income taxes after the final meeting of creditors 
has been called and the amount of the creditors’ dividend 
has been determined but before preparation of dividend 
sheets, notwithstanding the time fixed by barring order has 
expired. 

In that case, it appears that the referee had prepared a 
so-called barring order, fixing a time in which the Govern¬ 
ment could prove its claim for taxes. At the time of the 
presentation of the Government’s claim in rthat case the 
final meeting of creditors had been called, the amount of 
the creditors’ dividend had been determined^ but the divi¬ 
dend had not actually been prepared. It was this last 
mentioned circumstance that led to the decision to allow 
the claim in that case. As the referee pointed out in that 
case: 1 ‘If the dividend sheets had been made when the 
Government’s claim was filed, I would hold Ijhat the estate 
was practically closed to the extent of giving the decision 
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in the Anderson case (C. C. A. 2nd Cir. 279 Fed. 
4 525) effect. Could it be said for instance that if 

the trustee had drawn the checks under the distribu¬ 
tion order and that the referee’s mailing clerk was on the 
way to the post office to mail the checks to the creditors, 
the Government’s claim then coming in could stop the dis¬ 
tribution? I think not. Under the law and the facts there 
must be a limit but on the fact here I think the claim is on 
time. The dividend sheets at the time of the presentation 
of the claim not being prepared, the estate is still being 
administered.” (Matter of Menist, C. C. A. 2nd Cir. 294 
Fed. 532; U. S. vs. Birmingham Trust & Savings Com¬ 
pany, C. C. A. 5th Cir. 258 Fed. 552.) 

It is respectfully submitted, therefore, that the action 
of the referee in returning and rejecting the claim of the 
Collector of Internal Revenue was proper for the reason 
that it was presented for filing too late to participate in 
the distribution of the estate, the estate having been to all 
intents and purposes practically administered, as pointed 
out in the case of In re Schwartz, supra, the final meeting 
had been held, the final dividend declared, the distribution 
sheets prepared, the report of the referee signed, and the 
dividend checks 75% completed. 

Respectfully submitted, 

FRED J. EDEN, 

Referee in Bankruptcy. 

September 6th, 1934. 


5 Office of the United States Attorney, District of 

Columbia, Washington, D. C. 


In reply please refer to initials and number CRH :mc. 


Mr. Fred J. Eden, 

Referee in Bankruptcy, 
Investment Building, 
Washington, D. C. 


Dear Sir : 


August 29, 1934. 


Herewith I am handing you Petition for Review by 
Court of your order in the case of Edmund D. Rheem, 
Bankrupt, No. 2462. 

Yerv truly yours, 

C. R, HEFLIN, 

Assistant United States Attorney. 
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In the Supreme Court of the District of Columbia, Holding 

a Bankruptcy Court. 

i 

Bankruptcy. No. 2462. 

In the Matter of Edmund D. Rheem, Bankrupt. 

Order. 

Upon consideration of the petition tiled herein, this 29th 
day of August, 1934, by Lewis M. Milborne, Deputy Col¬ 
lector of Internal Revenue in Charge for Collection Dis¬ 
trict of Maryland, it is by the Court, this 29th day of 
August, 1934, j 

Ordered that Fred J. Eden, Referee in Bankruptcy, and 
George Curtis Shinn, Trustee, be and they are hereby in¬ 
structed to refrain and desist from making disbursements 
of dividends to creditors of the above captioned bankrupt 
until the Court has reviewed the rejection of tile claim made 
by the Deputy Collector and until further prder of this 
Court. 

JOSEPH Wj COX, 

Justice. 

A true copy. Test: 

[seal.] FRANK E. CUNNINGHAM, 

Clerk, 

By H. B. DERTZBAUGH, 

Clerk. 

6 Petition for Review by Court. 


The petitioner, Lewis M. Milbourne, Deputy Collector 
of Internal Revenue in Charge for the Collection District 
of Maryland, by Leslie C. Garnett, United States Attorney 
in and for the District of Columbia, respectfully shows as 
follows: 

1. That on, to wit, August 23, 1934, your petitioner filed 
with the Referee and the Trustee in the above captioned 
cause, an amended proof of claim, a copy of 'vfhich is hereto 
annexed and made a part hereof, whereupon the Referee 
in Bankruptcy ruled that said claim was filed too late, re¬ 
jected the same, and so advised your petitioner. 
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2. That said Referee erred in ruling that said claim was 
filed too late and in rejecting same. 

Wherefore,' the premises considered, your petitioner 
prays: 

1. That the question of whether or not said claim was 
filed too late be certified to the Court for review. 

2. And for such other and further relief as mav seem 

* 

just and proper. 

i LESLIE C. GARNETT, 

United States Attorney. 

C. R. HEFLIN, 

Assistant United States Attorney. 

Filed Aug. 29, 1934. 

FRED J. EDEN, 

Referee in Bankruptcy. 

District of Columbia, ss : 

I, Cecil R. Heflin, being first duly sworn according to 
law, on oath do depose and say: that I am an Assistant 
United States Attorney in and for the District of Colum- 
bia; that I have read the foregoing petition by me sub¬ 
scribed and know the contents thereof; and the matters and 
things therein stated I verilv believe to be true. 

CECIL R. HEFLIN. 

Subscribed and sworn to before me, this 29" day of Au¬ 
gust, 1934. 

[seal.] LILLIAN A. TRAMMELL, 

Notary Public , D. C. 

7 Statement of Claim for Taxes Due the United States. 

In the District Court of the United States for the District 

of Columbia. 

In Bankruptcy. 

No. 2462. 

In the Matter of Edmund D. Rheem, Washington, D. C., 

Bankrupt. 

Amended Proof of Claim. 

Comes, Lewis M. Milbourne, Deputy Collector of Inter¬ 
nal Revenue in Charge for the Collection District of Mary- 
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land, a duly authorized agent for the United States in this 
behalf, and says that Edmund D. Rheem, Bankrupt, is justly 
and truly indebted to the United States of America for 
Internal Revenue taxes as follows: ! 


Nature of tax and 
statute involved. 
(Give section 
or sections.) 

Income tax. 


Year or taxable 
period ended. 

1930 additional. 

1923 

1924 

1925 

1926 

1927 


Together with interest 
at 6 % per annum 
Amount until! paid. In- 

of tax. tereist began. 

§1,533.20 April 20, 1932. 

10,649.03 AugJ 20, 1934. 

39,229.75 Aug. 20, 1934. 

28,238.14 Aug. 20, 1934. 

6,125.05 Aug. 20, 1934. 

30,635.73 Aug. 20, 1934. 


That no part of said taxes or interest has be£n paid, but 
that the same are now due and payable at the Office of said 
Collector of Internal Revenue at Baltimore, Maryland. 

That no securitv therefor is held bv the United States and 

* %/ 

that there are no set-offs or counterclaims. 

That this claim is entitled to be paid before all other 
claims, the priority of the United States for tfhe payment 
of taxes being fully determined by Section ^466 of the 
Revised Statutes and Section 64(a) of the Bankruptcy Act. 

And attention is hereby called to Section 3407 of the Re¬ 
vised Statutes which provides that every execjitor, admin¬ 
istrator, or assignee, or other person who pays any debt due 
by the person or estate from whom or for w^iich he acts, 
before lie satisfies and pays the debts due tcj the United 
States from such person or estate, shall becorn^ answerable 
in his own person and estate for the debts s() due to the 
United States, or for so much thereof as majl remain due 
and unpaid. 

Dated this 21st day of August, 1934. 

LEWIS M. MELBOURNE, | 

Deputy Collector of Internal Reveniie 

in Chg. for the Collection 

District of Maryland. 

I 

Subscribed and sworn to before me this 21 day of Aug., 
1934. I 

I 

H. LUCILE TRUSjSELL, 

Notary Public. 
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8 Order Reversing Referee and Permitting Amended 

Claim to Be Filed. 

Filed October 26,1934. 

• *###•« 

This matter coming on to be heard upon the petition filed 
herein on August 29, 1934, for review of the order of the 
Referee rejecting the amended proof of claim of the Col¬ 
lector of Internal Revenue of Baltimore, Maryland, on the 
ground that said claim was filed too late to participate in 
the distribution of the bankrupt’s assets and the certificate 
for review filed herein by the Referee, was argued by coun¬ 
sel for the Petitioner and the Trustee in bankruptcy respec¬ 
tively, and upon consideration thereof, it is by the Court 
this 26th day of October, 1934; 

Adjudged, ordered and decreed that the order of the 
Referee rejecting the amended proof of claim of the Col¬ 
lector of Internal Revenue of Baltimore, Maryland, on the 
ground that the said claim was filed too late to participate 
in the distribution of the bankrupt’s assets, be and the same 
is hereby reversed, and it is 

Further ordered, that the Collector of Internal Revenue 
of Baltimore, Maryland, be and he hereby is granted leave 
to file said amended proof of claim, and present evidence in 
support thereof. 

F. DICKINSON LETTS, 

Justice. 

No objection to form : 

WM. ,E. RICHARDSON, 

Attorney for Trustee. 

From the foregoing order the attorney for the Trustee 
in open court noted an appeal. 

F. DICKINSON LETTS, 

Justice. 

9 Assignment of Errors. 

Filed November 12,1934. 

******* 

The appellant, George C. Shinn, trustee in bankruptcy of 
the Estate of Edmund D. Rheem, assigns the following 
errors to be reviewed upon the appeal in the above case: 
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1. The Court erred by its order, now subject to review’, 
in directing the Referee in Bankruptcy to receive and file 
the amended claim for income taxes notwithstanding the 


pen held, the 
dules of dis- 
the Referee 


fact that the final meeting of creditors had b 
final dividend had been declared, and the sch<j 
tribution had been prepared and signed by 
prior to the receipt of notification by the Referee or trustee 
of an intent on the part of the Collector of Internal Revenue 
to file an amended claim. 

ented bv the 
an amended 


claim pres 


creditors on 


2. That the so-called a me 
Collector of Internal Revenue is not in fact 
claim but an original claim arising from ot|her acts and 
transactions and not related either as to tinje or identity 
of the transaction to the claim theretofore filled and w’hich 
was allowed in full at said final meeting of 
August 20, 1934. 

3. That the Court erred in ordering or permitting the 
amended claim to be filed or made the subject of further 
proceedings. 

WM. E. RICHARDSON, 

Attorney for Trustee. 


Designation of Record. 


Filed November 12,1934. 


The Clerk of the Court mil please include the following 
papers and record on appeal in the above entitled cause: 

1. Certificate of the Referee in Bankruptcy, filed 
10 September 6, 1934. 

2. Petition for Review and Claim of Collector of 
Internal Revenue, annexed to the certificate <j>f the Referee, 
filed September 6, 1934. 

3. Order 

filing of petitions 
allowance of appeal therefrom. 

4. Assignment of Error. 

5. This Designation of Record. 


miber 6, 1934. 

r of Court entered October 26, 193^, directing the 
etitioner’s amended claim, including notation and 


WM. E. RICHARDSON, 

Attorney for Trustee. 
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Supreme Court of the District oL* Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E.i Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 10, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this 
transcript, in 1 the matter of Edmund i). Rheem, Bankrupt, 
In Bankruptcy Xo. 2462, as the same remains upon the files 
and of record in said court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of December, 1984. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
Xo. 6387. George C. Shinn, Trustee in Bankruptcy of Ed¬ 
mund D. Rheem, Appellant, vs. Lewis M. Milborne, Deputy 
Collector of Internal Revenue in charge for collection Dis¬ 
trict of Maryland. United States Court of Appeals for the 
District of Columbia. Filed Dec. 29, 1934. Henry W. 
Hodges, Clerk. 


(5866-C) 
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(HmteiJ States Court of Appeals 

FOR THE DISTRICT OF COLUMB|IA 
October Teem, 1934. 

' I 


No. 6387. 


George C. Shinn, Trustee in Bankruptcy of Edmund 

D. Rheem, Appellant, 

I 

vs. 

I 

Lewis M. Milborne, Deputy Collector ofj Internal 
Revenue in Charge for Collection District of 
Maryland. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. | 

I 

An involuntary petition in bankruptcy was filed 
against Edmund D. Rheem, on February 10^ 1931, and 
adjudication confirmed by this Court on March 20, 
1933, 62 App. D. C. 50. (R. p. 2) 

On June 17, 1933, after notice of the ab<fve adjudi¬ 
cation, the Collector of Internal Revenue filed a claim 
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George C. Shinn, Trustee in Bankruptcy of Edmund 

D. Rheem, Appellant, 

vs. 

Lewis M. Milborne, Deputy Collector of Internal 
Revenue in Charge for Collection restrict of 
Maryland. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

An involuntary petition in bankruptcy was filed 
against Edmund D. Rheem, on February 10, 1931, and 
adjudication confirmed by this Court on March 20, 
1933, 62 App. D. C. 50. (R. p. 2) j 

On June 17, 1933, after notice of the abcjve adjudi¬ 
cation, the Collector of Internal Revenue filed a claim 


2 


against the Rheem estate in the sum of $1,533.20 for 
additional taxes for the year 1930. (R. p. 2) 

On August 7, 1934, the Trustee filed his final report 
and account. A final meeting of creditors was duly 
called, to be held at 2 o’clock on August 20, 1934, in 
the office of the Referee in Bankruptcy. (R. p. 2) 

Notice of this final meeting teas sent to all scheduled 
creditors , including the Collector of Internal Revenue. 
(R, p. 2) 

At the final meeting duly held on August 20, 1934, 
of which meeting the Collector of Internal Revenue 
teas notified , the claim above described, along with 
other claims entitled to preference, were allowed, and 
first and final dividend of .0057 per cent in favor of 
the general creditors was declared by the Referee. 

Dividend sheets listing the names of more than 
twelve hundred creditors sharing in the distribution 
were prepared and signed by the Trustee prior to Au¬ 
gust 23, 1934. (R. p. 2) 

By August 23, 1934, checks for payment of seventy- 
five per cent of the total number of creditors had been 
prepared by the Trustee. On that same morning, Au¬ 
gust 23, 1934, the signed report of the Referee to the 
Court upon the Trustee’s final account, together with 
the dividend sheets were handed to the Trustee’s at¬ 
torney fori the purpose of securing an order of the 
Court ratifying said report insofar as it related to 
allowances and expenses. (R. p. 2) 

That the estate had to all practical purposes been 
administered on the morning of August 23, 1934, see 
last paragraph of the Referee’s Certificate on Review. 
(R. p. 4) 

On that same day (August 23, 1934), but subsequent 
to delivery to attorney for the Trustee as described 
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i 

above, the Referee received by mail a document from 
the Collector of Internal Revenue, Baltimore, Mary¬ 
land, entitled “ Amended Proof of Claim” (p. pp. 6-7) 
by which the Collector, in addition to the $1,533.20 as 
additional tax for 1930, asserted additional taxes due 
for the years 1923,1924,1925,1920 and 1927 aggregat¬ 
ing $114,877.70. This claim if allowed, would have 
completely exhausted the estate. (R. p. 2) 

The Referee, subsequent to receiving the above de¬ 
scribed claim, instructed the Trustee’s attorney to have 
the report ratified, because the final meeting had been 
held, the final dividend declared, the report of the Ref¬ 
eree completed, dividend sheets completely prepared, 
and seventv-five per cent of dividend check$ prepared. 
(R. p. 3) 

The Referee, after instructing the Trustee’s attor¬ 
ney as related above, returned the claim for additional 
taxes for the years 1923-1927 to the Collector by letter 
stating that it had been received too late for participa¬ 
tion in the estate. The Referee predicated;his refusal 
upon the decision of the Referee In the j Matter of 
Joseph Schwartz , Bankrupt, 6 Am. B. R. (NS) 817. 
(R. p. 3) 

On August 29, 1934, the Supreme Court of the Dis¬ 
trict of Columbia, holding a Bankruptcy Court, through 
Mr. Justice Cox, acting upon a Petition filed by the 
Collector, issued an order restraining the Peferee and 
the Trustee from making disbursement of dividends to 
creditors until the Court reviewed the rejection of the 
‘ 4 Amended Proof of Claim.” (R. p. 5) 

On October 26, 1934, Mr. Justice Letts, Upon a Peti¬ 
tion for Review of the Referee’s action, issued an order 
reversing the order of the Referee rejecting the 
4 ‘Amended Proof of Claim” and granted the Collector 
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leave to file said 44 Amended Proof of Claim’’ and pre¬ 
sent evidence in support thereof. (R. p. 8) 

ASSIGNMENT OF ERRORS. 

The assignment of errors applicable to this appeal 
follow: 

1. The Court erred by its order, now being reviewed, 
by directing the Referee in Bankruptcy receive and file 
the 44 Amended Proof of Claim” for income taxes not¬ 
withstanding that the final meeting of creditors had 
been held, the final dividend declared and the schedules 
of distribution prepared and signed by the Referee 
prior to the receipt of notification by the Referee or 
Trustee of hn intent on the part of the Collector of In¬ 
ternal Revenue to file an amended claim. 

2. That the so-called amended claim presented by the 
Collector of Internal Revenue is not in fact an amended 
claim, but an original claim arising from other acts and 
transactions and not related, either as to time or iden¬ 
tity, of the transaction to the claim theretofore filed and 
which had been allowed in full at the final meeting of 
creditors on August 20, 1934. 

3. That the Court erred in ordering or permitting 
the amended claim to be filed or made the subject of 
further proceeding, insofar as the monies of the estate 
in the hands of the Trustee were finally allocated for 
distribution to general creditors. 

ARGUMENT. 

The position taken by the appellant as presented by 
the Assignment of Errors, is: 

The declaration of dividends in favor of gen¬ 
eral creditors by the Referee and his signing sched- 


ules of distribution, bars the participation of a 
preferred claim for taxes, tiled after said declara¬ 
tion of dividends and signing of distribution 
sheets, in the money of the estate covered by such 
declaration of dividends in favor of genjeral credi¬ 
tors, but still in the custody of the Trusjtee. 

i 

Section 57 of “An Act to Create a Uniform Sys¬ 
tem of Bankruptcy in the United States Ivnd Terri¬ 
tories’ ’ as amended, hereinafter referred to as the Act, 
describes the manner in which claims shall be filed and 
proved, and includes “those who have priqrity”, the 
only section of which that has been held ui^applicable 
to a tax claim is that section prescribing a six months ’ 
limitation for filing. 

Section 64 of the Act declares that all taxes legally 
due and owing by the bankrupt to the United States, 
State, County, District or Municipality shall have sixth 
place in the order of priority. 

Paragraph C, Section 65, Declaration and Payment 
of Dividends, provides: 

“The rights of creditors who liavje received 
dividends, or in ivhose favor final dividends have 
been declared , shall not be affected b§ the proof 
and allowance of claims subsequent to the date of 
such payment or declaration of dividends; but the 
creditors proving and securing the allowance of 
such claims shall be paid dividend^ equal in 
amount to those already received b\j the other 
creditors if the estate equals so much lDefore such 
other creditors are paid any further (flividends. ” 
(Italics ours). 

Paragraph A, Section 39, Duties of Referees, pro¬ 
vides : ! 
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“Referees shall declare dividends and prepare 
and deliver to Trustees dividend sheets showing 
the dividends declared and to whom payable. ’ ’ 

Paragraph i\ T , Section 57, Proofs and Allowance of 
Claims, provides: 

“Claims shall not be proved against a bankrupt 
estate subsequent to six months after the adjudi¬ 
cation ; or if they are liquidated by litigation and 
the final judgment therein is rendered within 
thirty days before or after the expiration of such 
time, then within sixty days after the rendition 
of such judgment: Provided, That the right of in¬ 
fants and insane persons without guardians, with¬ 
out notice of the proceedings, may continue six 
months longer. ’ ’ 

The Government must file and prove its claim for 
taxes as other claims are filed and proved. 

In Re Anderson, 279 Fed. 529. 

In Re Fahnstock £ Co., 7 Fed. (2nd) 777. 

(Compare: Union Trust Co. v. III. Mid. Co., 
117 U. S. 434.) 

The six months’ limitation of Section 57 N, on the 
filing of claims does not apply to claims of the gov¬ 
ernment because the United States is not bound by any 
Statute of Limitation unless Congress has clearly 
manifested its intention that the government should 
be so bound. Lindsey v. Miller, 6 Peters 666; U. S. v. 
Enright, 14 Peters 301; Gibson v. Chanteau, 13 Wal. 92; 
U. S. v. Thompson, 98 U. S. 486; Fink v. O’Neill, 106 
U. S. 272; U. S. v. N. C. £ St. L. Ry. Co., 108 U. S. 120. 

The Referee may, however, by his order, fix a time 
within which such claims must be filed or thereafter be 
barred. 


I 

New York v. Irving Trust Co., 288, Uj S. 329. 

In Re Anderson, supra. 

In Re J. Menist Co., Inc., 294 Fed. 532. 

In Re Morgenstern d Co., 57 Fed. (2nd) 163. 

In the Mor genstern Case, supra, the Ccjurt, after 
approving the limitation on the filing of government 
claims as held in the Anderson and Menjst Cases, 
supra, said: 

4 ‘If the Commissioner, because of the existing 
exigencies, required more time to make [his assess¬ 
ment, application should have been mhde to the 
Court to modify its order so as to extend the time 
to file proof of claim. In default of such an ex- 
tention the order barring claims would protect the 
trustee in distribution of assets made while it 
stood. Any other interpretation of its eifect would 
enable the government to take its time [in present¬ 
ing claims for taxes, and would thus destroy the 
very advantages which orders limiting [the time to 
file tax claims have been designed to prevent.” 

In the instant case, the Collector of Internal Revenue 
had been notified of the adjudication, after it had been 
confirmed on March 20, 1933, by this Court, (62 App. 
D. C. 50.) In response to such notice, he filed on June 
17, 1933, a claim for additional taxes for the year 1930. 
More than fourteen months elapsed between the time 
the Collector filed that claim and the meeting of credi¬ 
tors held on August 20,1934, and of which hieeting the 
Collector had due notice. 

Accordingly, the Referee allowed all claims entitled 
by law to priority, then filed and proved, including the 
tax already claimed, and declared a first aijd final divi¬ 
dend of .0057 per cent in favor of the general credi- 
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tors, and prior to August 23,1934, prepared and signed 
liis report on the Trustee’s final account, and prepared, 
signed and delivered to the Trustee, prior to August 
23, 1934, distribution sheets on which were listed the 
names of the more than twelve hundred general credi¬ 
tors and the amount each was entitled to receive. (Para¬ 
graph A, Section 39) 

The Trustee, on August 20, 1934, began to prepare 
checks for the distribution. 

It is respectfully urged that the action of the Referee 
in declaring a first and final dividend on August 20, 
1934, and delivering signed dividend sheets to the 
Trustee, prior to August 23, 1934, was such a declara¬ 
tion as is contemplated by paragraph C of Section 65 
of the Act, and is such a declaration which “shall not 
be affected by the proof and allowance of claims subse¬ 
quent to the date of such . . . declaration of divi¬ 
dends/’ (Italics ours) 

In the instant case the Government sought, three 
days after dividends had been declared in favor of gen¬ 
eral creditors not to amend its claim for additional 
taxes for the year 1930 , but to file a claim for addi¬ 
tional taxes for the years 1923 to 1927, both inclusive. 

In the case of In Re Anderson, supra, it was held 
that the Trustee may serve notice upon the Collector of 
Internal Revenue requiring claims for taxes to be filed 
within a certain time, otherwise to be barred, to the 
end that settlement of the estate may not be unreason¬ 
ably delayed. The Court reasoned that this must be 
so because Section 64-A directs the Court to order the 
Trustee to pay all taxes in advance of dividends to 
creditors, and therefore it is within the power of the 
Court to pass an order which in effect is a Statute of 
Limitations and binding upon the Government. 


As to the necessity of such bar order Ihe Court 

v i 

said, 

i 

... It (the Collector), cannot stand bf, as it did 
here, after permission having been granted to file 
its claim, and expect to subsequently collect the 
tax from the bankrupt or his Trustee. 

The doctrine of the Anderson Case, supra , was cited 
with approval in the parallel case of Sturg&s v. Clark 
D. Pease, Inc., 48 Fed. (2nd) 1035, 1039, a|nd also in 
In Be J. Menist Co. Inc., supra, U. S. v. Bernstein, 16 
Fed. (2nd) 233, 234, and U. S. v. Middle States Oil 
Corporation, 18 Fed. (2nd) 231, 238. ! 

In Guarantee T. & T. Co. v. Title G. & S. Co., 224 
U. S. 152, the Court, speaking through ]\jTr. Justice 
McKenna, while admitting the general rule \)f Lewis v. 
U. S., 92 U. S. 618, held in substance that, as the sov¬ 
ereign government of the United States is bqund by the 
implications of the present Bankruptcy Act as to 
priorities, it cannot escape the binding effect of the ex¬ 
pressed Provisions of Section 64-A. 

In the instant case the Referee predicated! his refusal 
to receive the government’s so-called amended claim 
upon the decision of the Referee In The Matter of 
Joseph Schwartz, Bankrupt, supra, which 'fully justi¬ 
fied his action. ! 

The Schwartz Case arose in the Southern District of 
New York and Referee Davis rendered his opinion on 
November 13, 1925, which opinion, to the present date, 
has not been reversed or questioned by any Federal 
Court of review. 

The facts in the Schwartz case are as follows: 

Schwartz was adjudicated an involuntary bankrupt 
on March 10,1924. On March 24,1925, the Referee, on 
motion of the Trustee issued a bar order requiring the 


10 


government to file any tax claims which it might have 
within thirty days thereafter. 

The government presented a claim on September 29, 
1925, at which time although the final meeting of credi¬ 
tors had been called, the final meeting had not been 
held; the amount of the creditor’s dividend had been 
determined but the dividend had not actually been 
declared. 

The language of the Referee Davis was particularly 
applicable to the facts of the present case. He said: 

“At ithe time of such presentation, the final 
meeting of creditors had been called, the amount 
of the creditors dividend had been determined, but 
the dividend sheets had not actually been prepared . 

“This last mentioned circumstance, as was inti¬ 
mated in the close of the oral argument, leads me 
to the granting of the motion (Italics ours) 

Referee Davis proceeded to state that a bar order is 
only to protect the trustee from the effect of the filing 
of a government claim after distribution of the estate. 

With reference to the Anderson Case, supra, Referee 
Davis said: 

“It seems to me that this decision should be 
given a practical effect. In other words, if the 
dividend sheets had been made when the govern¬ 
ment claim ivas filed, I would hold that the estate 
was practically closed to the extent of giving the 
decision in the Anderson case, ante, effect.”' 
(Italics ours) 

The action of the Referee in the instant case in re¬ 
fusing to receive the government claim after the divi¬ 
dend had been declared, is supported by the language 
of the Court in U. S . v. Birmingham T. & S. Co., 258 
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Section 65, 
lent of divi- 


i 

Fed. 552, which, after citing the Menist c\ise, supra, 
said: j 

“The dividend sheets at the time of (lie presen¬ 
tation of the claim had not been prepared, the es¬ 
tate is still being administered.” j 

It must be conceded that the United States under.the 
provisions of Section 64-A, may file a claim in a bank¬ 
ruptcy proceeding at any time while the estate is being 
administered. 

However, after the dividends have beeii declared, 
which under the provisions of paragraph 0, 
is given the same effect as the actual payml( 
dends, the government cannot file a claim for taxes. 

In U. S. v. Birmingham T. & S. Co., supra, p. 564, 
the Court said: j 

“The right of the United States t<j) present a 
claim in a bankruptcy case at any tirqe while the 
bankruptcy is pending and the funds 'thereof are 
not distributed cannot be disputed.” 

See also the decision in In Re Bates Machine & Trac¬ 
tion Co., 6 Am. B. R. (NS) 797. 

Mr. Justice McReynolds, speaking for the Court in 
N. Y. v. Irving Trust Co., supra, p. 333, involving the 
right of a state under the provisions of Section 64-A 
of the Act, said: 

“If a state desires to participate in the assets 
of a bankrupt, she must submit to appropriate re¬ 
quirements by the controlling poweil; otherwise, 
orderly and expeditious proceedings would be im¬ 
possible and a fundamental purpose Of the Bank¬ 
rupt Act would be frustrated.” 

The Bankruptcy Rules of the Supreme iCourt of the 
District of Columbia do not provide for a jbar order by 
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the Referee, as was the rule in the jurisdiction of the 
Anderson Case, supra. However, the notice of the 
Referee to the Collector of Internal Revenue that the 
final meeting- of creditors was to be held on August 20, 
1934, for the purpose of declaring a first and final divi¬ 
dend, was certainly sufficiently definite to call to his 
attention that any claims for taxes, filed after that date, 
would be barred from participation in monies of the 
estate, in the custody of the Trustee as of that date. 

The filing and allowance of preferred claims for 
taxes, are controlled by the signing of the distribution 
sheets, insofar as protection of dividends within the 
meaning of paragraph C, Section 65 of the Act is con¬ 
cerned. 

Matter of Menist, supra . 

In Be Anderson , supra. 

V. S. v. Birmingham T. £ S. Co., supra. 

In Be Schwartz, supra. 

For the purpose of argument only, suppose that in¬ 
stead of over twelve hundred general creditors there 
had been but twelve in the instant case, and that the 
Trustee had mailed to them distribution checks prior 
to the filing of the so-called amended claim by the Col¬ 
lector. Would the Trustee have been required to have 
stopped payment on those checks % Suppose that some 
of those checks had been cashed, would the Trustee 
have been liable, under Section 3467 of the Revised 
Statutes, as is suggested by the Collector in his 
amended claim? Most certainly not, because it was just 
such a situation as exists under the actual facts of the 
instant case that Congress sought to meet by the enact¬ 
ment of paragraph C, Section 65 of the Act, hereinbe¬ 
fore quoted, to the end that settlement of a bankrupt 
estate might not be unreasonably delayed. 


I 
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iin a cer- 
fithin the 


While the Courts have declared that the statutory 
six months limitation of the Act does not ap^ly to the 
Federal Government, because the government is not 
specifically named therein, they have also h(^ld, as we 
have pointed out, that the Government aft^r having 
notice that claims for taxes must be filed wit 
tain period or thereafter be barred, comes \j 
general purposes of the Act, that is, that the| estate be 
expeditiously settled. To have held otherwise would 
have caused endless delays through fears oil the part 
of Trustees that on some day in the future the Gov¬ 
ernment would present a claim for taxes, and if the 
estate had been distributed, he would be personally 
liable for the payment of such delayed claim for taxes. 

It is well settled that an amended claim must be a 
more detailed or a more perfect statement of the same 
claim and may not include additional claims As was 
said In Re G. L. Miller & Co. Inc., 45 Fed. (2nd) 115, 
116: ] 

44 . . . We think it must be true that the right 
to amend can go no further than to permit the 
bringing forward and making effectivb of that 
which in some shape was asserted in the original 
claim.” 


Cited with approval in 

In Re Hotel St. James, 65 Fed. (2nd)| 82, 84. 

In Re Lipman, 65 Fed. (2nd) 366, 368j 
Leivith v. Irving Trust Co., 67 Fed. (2nd) 855, 
856. 

In Re Killanna R. & C. Co., 68 Fed. (2nd) 718, 
7i9. 

In Re International Match Co., 69 Fec(. 

74. 


(2nd) 73, 
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The amount claimed bv the government as additional 
tax for the'year 1930 in the so-captioned “Amended 
Proof of Claim”, (R. 2) was identical to that which it 
claimed as of June 17, 1933 (R. 7). The claim sub¬ 
mitted August 23, 1934, is neither a more detailed or 
more perfect statement of the claim filed as of June 
17, 1933, but is a claim relating to other years and has 
no relation to the additional claim for the year 1930. 

In the instant case, the Referee gave the Collector 
sufficient warning that all claims for taxes must be 
filed by August 20, 1934, or thereafter be barred. 

It is respectfully submitted that the rejection by the 
Referee of the claim attempted to be filed by the Gov¬ 
ernment on 1 August 23,1934, was correct insofar as any 


monies of the estate in the hands of the Trustee which 
previously had been allocated for distribution was con¬ 
cerned, because 


1. The Government, having had due notice, failed 
to submit its so-called Amended Proof of Claim 
until 1 after the final dividend had been declared 
and the distribution sheets had been signed, and 


2. That the claim of August 23, 1934, was in reality 
a new claim, and not an amendment of the claim 
allowed in full on August 20, 1934. 


The appellant takes the position that while it would 
be entirely proper for the Referee to receive the Gov¬ 
ernment claim of August 23, 1934; permit its being 
proved and when proved to allow it to become a pre¬ 
ferred claim upon any monies of the estate coming into 


the hands of either the Trustee or the Referee after 
August 20,1934, this action would be futile fn view of 
the fact that all assets were completely administered. 

Respectfully submitted, 

William E. Richardson, 
Ward B. McCarthy, 
Attorneys for Appellant. 
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In the United States Court of Appeals 

for the District of Columbia 

, | 

October Term, 1934 

I 

No. 6387 | 

George C. Shinn, Trustee in Bankruptcy of 
Edmund D. Rheem, appellant 

v. 

Lewis M. Melbourne, Deputy Collector of Inter- 
nal Revenue in Charge for Collection District 
of Maryland, appellee 

i 

BRIEF ON BEHALF OF APPELLEE 

STATEMENT 

For a proper understanding of the precise 
question involved in this appeal, it is deemed neces¬ 
sary to restate in part and supplement tjhe state¬ 
ment appearing in the appellant’s brief. The 
Referee rejected the amended proof of dlaim for 
additional income taxes presented by th^ Collec¬ 
tor of Internal Revenue of Baltimore, ]\jaryland, 
against the estate of Edmund D. Rheem, bankrupt, 
on the ground that said claim was received too late 


for participation in the assets (R. p. 3). On re¬ 
view, the Supreme Court of the District of Colum¬ 
bia, by its order of October 26, 1934, reversed the 
action of the Referee, and from that order the 
Trustee appealed (R. p. 8). The adjudication of 
said bankrupt was affirmed by this Court on March 
20,1933, 62 App. D. C. 50 (R. p. 2). 

On August 23, 1934, the administration of this 
estate had reached the stage disclosed by the fol¬ 
lowing: The final meeting of creditors, pursuant 
to the usual notice, had been held on August 20, 
1934, at which a first and final dividend in favor of 
general creditors was declared, and a claim of the 
Collector in the amount of $1,533.20, for additional 
income taxes for 1930 allowed; the dividend sheets 
had been prepared, the report of the Referee to 
the Court on the Trustee’s final account had been 
prepared and signed and the dividend checks 
seventy-five per cent completed; and on the morn¬ 
ing of August 23, 1934, the Referee handed to the 
attorney for the Trustee the signed report of the 
Referee to the Court on the Trustee’s final account, 
together with the dividend sheets, for the purpose 
of securing an order of ratification (R. p. 2). 

At this stage of administration and on August 
23, 1934, the Referee received from the Collector 
an amended proof of claim which included, in addi¬ 
tion to the $1,533.20 additional tax for 1930, 
additional income taxes assessed against the bank¬ 
rupt for the years 1923 to 1927, inclusive, aggre- 


grating $114,877.70 and interest (R. p. Z\ 7). On 
the same day a copy of said amended prooj of claim 
was received by the Trustee (R. p. 5). Subsequent 
to the receipt of said amended proof of (tlaim, the 
Referee instructed the Trustee to have tjie report 
ratified, and thereupon returned the amended 
proof of claim to the Collector with a letter stating 
that it had been received too late for participation 
(R. p. 3). j 

On August 29, 1934, a petition for review was 
filed bv the Collector with the Referee, in which 
it was alleged that the Referee erred in ruling that 
said claim was filed too late and in rejecting the 
same (R. p. 5, 6). On this same day, lipon peti¬ 
tion of the Collector, the Court entered j an order 
instructing the Referee and Trustee to rejfrain and 
desist from disbursing dividends to creditors un¬ 
til the Court had reviewed the rejection of the 
•claim (R. p. 5). The Referee’s certificate on re¬ 
view was filed on September 6,1934, and j;he Court, 
by its order of October 26, 1934, from which this 
appeal is taken, reversed the order of the Referee 
in rejecting said claim on the ground that it was 
filed too late to participate in the distribution of the 
bankrupt’s assets, and granted leave to tile Collec¬ 
tor to file said amended proof of claim (R. p. 8). 
The record nowhere discloses the existence of a 
bar order in this case for the reason that] none was 
ever issued. 
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The question for determination is whether or not 
the amended proof of claim was filed in time for 
participation in the distribution of the assets of 
the bankrupt’s estate. 

SUMMARY OF ARGUMENT 

The order of the lower Court, reversing the Ref¬ 
eree, should be affirmed, since the amended proof 
of claim was filed in time for participation in the 

assets of the bankrupt’s estate: 

I. Sections 57 (n) and 65 (c) of the Bankruptcy 

Act prescribe no limitation of time for the filing of 
a claim bv the United States for taxes. 

II. In the absence of a bar order, the United 
States may file a claim for taxes at any time before 
the assets of the estate are distributed. 

III. The provisions of the Bankruptcy Act 
should be construed so as to effectuate its primary 
purposes. 

IV. It is whollv immaterial whether the claim in 

•/ 

question is an original or an amended claim. 

(The statutes referred to herein are set forth 
in the appendix to this brief.) 

ARGUMENT 

I 

Sections 57 (n) and 65 (c) of the Bankruptcy Act pre¬ 
scribe no limitation of time for the filing of a claim 
by the United States for taxes 

Section 57 (n) of the Act, w r hieh provides that 
“claims shall not be proved against a bankrupt 
estate subsequent to six months after adjudica- 


tioirdoes not include claims of tlie Unified States 

7 l 

for taxes, for the reason that claims of the United 
States are not expressly named therein. In re 
Menist Co., 294 Fed. 532 (C. C. A. 2nd Cir.); Vil- 
lere v. United States, 18 Fed. (2d) 409 (C. C. A. 
5th Cir.). ! 

And equally ineffective against the United States 
as a limitation on the time for the filing of claims 
for taxes are the provisions of Section 65 (c) of 
the Act, which relate exclusively to elainls of gen¬ 
eral creditors. Sections 65 (a) and 65 (c) of the 
Act read: 

(a) Dividends of an equal per centum 
shall be declared and paid on all allowed 
claims, except such as have priority or are 
secured. (Italics ours.) 

(c) The rights of creditors who have re¬ 
ceived dividends, or in whose favor final 
dividends have been declared shall not he 
affected by the proof and allowance of claims 
subsequent to the date of such payment or 
declaration of dividends; hut the creditor 
proving and securing the allowance of such 
claims shall he paid dividends equal in 
amount to those already received by other 
creditors if the estate equals so much before 
such other creditors are paid any further 
dividends. (Italics ours.) 

When these two paragraphs are construed to¬ 
gether, it is obvious that Section 65 (c) has no 
application to claims having priority or prefer¬ 
ence. Taxes legally due and owing by “he bank- 

i 


nipt to the United States are given priority over 
claims of general creditors by Section 64 (b) of 
the Act and the payments by the Trustee to the 
Government on account of taxes are in no sense 
dividends. In Be Fielding, 96 Fed. 800 (D. C., 
W. D. of Mo.). That being true, “the proof and 
allowance of claims subsequent to the date of such 
payment or declaration of dividends”, mentioned 
in Section 65 (c), must refer only to claims of gen¬ 
eral creditors, for this section further provides 
that: “Creditors proving and securing the allow¬ 
ance of such claims shall be paid dividends, etc” 
And since claims of the United States for taxes 
are not expressly included in Section 65 (c), this 
section should not be construed as a limitation on 
the filing,of such claims. In re Menist Co. and 
Villere v. United States, supra, and New York v. 
Irving Trust Co., 288 U. S. 329. This construction 
is entirely consistent with and is supported by Sec¬ 
tions 64 (a) and 64 (b) of the Act, which expressly 
provides that taxes due the United States shall 
have priority and be paid in full out of the bank¬ 
rupt’s estate in advance of the payment of divi¬ 
dends to creditors. Here is a mandatory provision 
of the law, directing the Trustee to pay taxes be¬ 
fore paying dividends, and there are no provisions 
in the Act which even remotely suggest that a 
declaration of dividends, or the preparation of div¬ 
idend sheets, can relieve the Trustee of this statu- 
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tory duty. Unless there exists some express pro¬ 
vision in the Act clearly supporting such [inconsis¬ 
tency, the courts should pot by implication say 
that at the very time the law requires th^ Trustee 
to pay the taxes due the United States, the Govern¬ 
ment is precluded from filing any claim |therefor. 

II | 

In the absence of a bar order, the United States may 
file its claim for taxes at any time before thb assets of 
the estate are distributed 

l 

Although the Act neither by its express terms 
nor by implication prescribes a time limitation on 
the filing of a claim for taxes, it does! afford a 
method by which the Government may b^ required 
to present its claim within a definite timq or there¬ 
after be barred. Sections 64 (a) and 64 (b) of the 
Act provide : 

(a) The Court shall order the Trustee to 
pay all taxes legally due and owing by the 
Bankrupt to the United States, State, 
county, district, or municipality, ip the order 
of priority as set forth in paragraph (b) 
hereof: Provided, that no order shall be 
made for the payment of a ta^ assessed 
against real estate of a bankrupt ip excess of 
the value of the interest of the bankrupt es¬ 
tate therein as determined by tjhe Court. 
Upon the filing of the receipts of the proper 
public officers for such payments t^ie trustees 
shall be credited with the amounts thereof, 
and in case any question arises as to the 
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amount or legality of any such tax the same 
shall he heard and determined hy the Court. 
(Italics ours.) 

(b) The debts to have priority, in advance 
of the payment of dividends to creditors, 
and to be paid in full out of bankrupt es¬ 
tates, and the order of payment shall be 
* * * (6) taxes payable under para¬ 

graph (a) hereof. (Italics ours.) 

The Federal Courts, by reason of these provi¬ 
sions of law, which impose upon them the duty of 
ordering the trustee to pay all taxes legally due and 
of determining any question arising as to the 
amount or legality of any such tax, have resorted 
to bar orders as a means of requiring the Govern¬ 
ment to file claims for taxes in order to expedite 
administration of the bankrupt’s estate. Such bar 
orders specify the date on or before which a claim 
for taxes must be filed, or thereafter be barred. If 
for any sufficient reason the Government is unable 
to present its claim within the time prescribed in 
such order,i it may make an application to the Court 
for an extension of time. 

In sustaining a bar order, Mr. Justice McRey- 
nolds, in New York v. Irving Trust Company, 288 
U. S. 329, at Page 331, said: 

It is admitted here that if the United 
States and the States are not mentioned in 
the limitation of Sec. 57, thev are not bound 
thereby. The consequent necessity for bar 


orders is apparent. Otherwise, j estates 
could not be promptly closed. 

In the case of In Re Anderson, 279 Fed. 525, a 

I 

bar order against the United States, as to taxes 
theretofore assessed, was sustained, th^ Circuit 
Court of Appeals, Second Circuit, at Tjage 529, 

saying: J 

The trustee may only pay out the assets 
under an order of the referee or tjie court, 
and without such order he could not pay the 
income tax owing to the government. If 
the government had a priority, it (could be 
easily determined in this proceeding, and it 
clearly was the intention of Congress that 
it should be determined under the command 
of Section 64 (a), where the United States 
is specifically mentioned. We think it was 
the intention to have settled 'promptly in the 
bankruptcy proceedings all matters of taxes 
due the United States . The Bankruptcy 
Act evidently does not contemplate that 
taxes should be proved, like an ordinary 
debt, providing, as it does, that they shall be 
paid by the trustee on order of the Court, 
and that he shall have credit in his accounts 
upon filing receipts from the proper officials 
therefor. 

The order below, barring the United 
States from participating in the estate, must 
be affirmed. (Italics ours.) 

A bar order, as to taxes not then assessed, was 
likewise sustained in the case of In Re MoVgenstern 
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& Company, 57 Fed. (2d) 163, wherein the Circuit 
Court of Appeals, Second Circuit, at Page 163, 
said: 

We held in In Be Anderson, 279 Fed. 525,. 
that, because of the provisions of Section 64 
(a) of the Bankruptcy Act, 11 U. S. C. A.. 
Sec. 104 (a), directing the court to order 
trustees in bankruptcy to pay all taxes in 
advance of dividends to creditors, the gov¬ 
ernment may be required to file its claim for- 
taxes within a time fixed or otherwise to be 
barred from sharing in distribution of the- 
assets in the hands of a trustee in bank¬ 
ruptcy. By In Be J. Menist Co.. Inc., 294 
F. 532, we again approved of this practice 
for expediting administration. * * * In 

view of In Be Anderson, supra, the order of' 
the referee in the present estate barring the 
United States from participating in the as¬ 
sets except as to claims for taxes filed before 
October 11,1930, was entirely valid and the 
motion to expunge the claim for income 
taxes which had not been filed within the 
time limited was properly granted. * * * 

(Italics ours.) 

And further, on Page 164: 

If the Commissioner, because of existing' 
exigencies, required more time to make his 
assessment, application should have been 
made to the court to modify its order so as. 
to extend the time to file proof of claim. In 
default of such an extension the order bar¬ 
ring claims ivould protect the trustee in dis- 
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tributions of assets made while it stood . 
(Italics ours.) 

Therefore, it is perfectly clear that th^ purpose 
■and effect of a bar order are two-fold with respect 
to claims for taxes. It requires the government to 

i 

present its claim within a fixed time, and Upon fail¬ 
ure to do so, the government loses its right to par¬ 
ticipate in the assets of the estate, which right has 
priority under Section 64 (b) of the Act. And 
secondly, it protects the trustee in distributions 
made during its existence. There is no authority 
available to support the proposition advanced by 
the appellant that the mailing of the usugl notice of 
the final meeting of creditors has any such purpose 
or effect. 

The District Court of Northern Illinois in 1925, 
in the case of In Re Bates Machine & Tractor Com¬ 
pany, 8 Fed. (2d) 424, held that Section ^4 (a) did 
not confer upon the referee the power to issue a 
bar order, and that such order when applied to 
taxes subsequently assessed was void. It is re¬ 
spectfully submitted that since this decision is in 
direct conflict with the later decisions ! of In Re 
Morgenstern & Co., in the Circuit Cohrt of Ap¬ 
peals, Second Circuit, and New York v. Irving 
Trxst Company, supra, in the Suprem^ Court of 
tne United States, it has no authoritative value. 

Where no bar order has been issued, a claim for 
taxes may be filed any time before distribution of 
the assets of the estate. In United States v. Birm - 


ingham Trust & Savings Co., 258 Fed. 562, where 
no bar order was issued and the trustee had in his 
possession and control assets of the estate, the Cir¬ 
cuit Court of Appeals, Fifth Circuit, at Page 564, 
said: 

The right of the United States to present 
a claim in a bankruptcy case at any time 
while the bankruptcy is pending and the 
funds thereof are not distributed cannot be 
disputed. (Italics ours.) 

In Tillere v. United States, 18 Fed. (2d) 409,. 
after distribution had been made to creditors in 
accordance with the trustee’s provisional account, 
there still remained assets undistributed and no 
bar order was involved. The Circuit Court of 
Appeals, Fifth Circuit, at Page 409, said: 

Unquestionably the rule is that the sov¬ 
ereign is not bound by any of the provisions 
of an insolvency law, unless especially men¬ 
tioned therein; and in respect to taxes the 
United States is entitled to be paid by pref¬ 
erence out of the assets of the bankrupt 
estate. As the United States is not men¬ 
tioned therein, the provisions of section 57 
(n) of the National Bankruptcy Act do not 
operate as a bar to the presentation and 
payment of a claim on behalf of the gov¬ 
ernment, while the estate is open and there 
are undistributed assets. There is nothing 
in the case before us to take it out of the 
general rule. * * * (Italics ours.) 
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And further, at Page 410: j 

The case of In Re Anderson (Cj. C. A.) 
279 F. 525, relied on by appellant, does not 
attempt to hold contrary to the general rule. 
It merely goes to the extent of holdjing that, 
as the bankruptcy court has jurisdiction to 
determine the amount and validity of the 
taxes claimed by the United States, the 
trustee may, by proper notice served on the 
collector, require him to file his claim within 
a, time fixed, or otherwise be barrkd, to the 
end that settlement of the estate mlay not be 
unreasonably delayed. (Italics ou|rs.) 

In Wechsler v. United States, 27 Fed. (2d) 850, 
where the United States filed a supplemental claim 
for taxes after payment had been made to the 
creditors pursuant to a composition ratified by the 
Court, it was held that the United States was en¬ 
titled to any balance in the hands of the trustee, the 
Circuit Court of Appeals, Fifth Circuit, at Page 
851, saving: i 

The government is not bound jto go into 
the bankruptcy court, and its debt is not 
barred by a discharge in bankruptcy; but, 
in order to secure priority of payment out 
of a composition fund, the claim must be 
filed in the court. Failure to do so, with 
full knowledge of the composition proceed¬ 
ings, before the fund is entirely distributed, 
waives such right, and leaves no I ground on 
which to hold the trustee, or person 
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appointed to distribute the fund, liable out 
of his private estate; but, having filed its 
claim before the composition fund is ex¬ 
hausted, the claim, if alloived, may now be 
paid out of this fund to the extent of the 
undistributed balance. (Italics ours.) 

And in People v. Hopkins, 18 Fed. (2d) 731, 
where late in the receivership proceedings a claim 
for taxes by the State of New York was presented, 
the Circuit Court of Appeals for the Second Cir¬ 
cuit, at page 733, said: 

If before distribution is actually made, a 
creditor appears and satisfies the court that 
he is justly entitled to share in the assets 
on hand, his delay in presenting the claim 
should not bar him unless some one has been 
injuriously misled thereby. See People v. 
Security Ins. Co., 79 N. Y. 267. The mere 
disappointment of the receiver or of other 
creditors or of the promoters of a reorgani¬ 
zation plan in finding that an unexpected 
claim exists is not sufficient reason to ex¬ 
clude the tardy claimant. Particularly 
should this be true with respect to taxes. 
The assets are still in custodia leg is and 
should bear their share of the public dues 
despite the state’s delay in asserting its 
claim. (Italics ours.) 

In accord with these authorities is the early case 
of United States v. Barnes, 31 Fed. 705 (C. C., S. 
D. of N. Y.), which is precisely in point. It was 
there held that where an assignee in bankruptcy is 
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charged with notice of an existing claim of the 
government and the dividend' warrants j had been 
drawn but not delivered if he pays such dividend, 
he does so at his own peril by reason of Section 
3467 of the Revised Statutes, and that the claim 
presented by the government after that ktage was 
entitled to priority and payment over the dividend. 
See In re Vetterlein, 44 Fed. 57, (D. C.j S. D. of 
N. Y.) relating to the same litigation. j 
When assets of an estate are to be distributed 
by an officer of the court to those legally entitled 
to receive the same, distribution means i physical 
turning over of the assets to such persons. In re 
Burke’s Estate, 240 Mich. 444. The word distri¬ 
bute is similarly defined in Foreman v. United 
States, 255 Fed. 621 (C. C. A. 4th Cir.). In the case 
of Rockland Savings Bank v. Adams, 10j3 Me. 230, 
it was held that the funds of a bankrupt estate on 
deposit are in possession of the court, so as to pre¬ 
vent garnishment thereof, even after distribution 
is ordered and the checks have been drawn and 
countersigned but not delivered, and thsjt the cus¬ 
tody of the law continues until the trustee actually 
pays the distributees the divedends awarded them. 
In the case of In re Dan, 260 Fed. 732 (C. C. A. 6th 
Cir.), it was held that a bankrupt estat^ was still 
open for the reconsideration of the fee allowed the 
attorney for the trustee, by reason of Section 39 
(a), subdivision 7 of the Act, which requires the 
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referee to transmit to the clerk of the court the 
records when the cases are concluded, although the 
trustee had been discharged. 

The record in the instant case does not disclose 
the existence of any bar order, for the reason that 
none was!ever issued. Although the first and final 
dividend had been declared, the report of the 
Referee to the Court on the trustee’s final account 
was prepared and signed, together with the divi¬ 
dend sheets, and the preparation of the dividend 
checks seventy-five percent completed, at the time 
the Referee received the claim (R. pp. 2, 3), the 
funds of the estate were still in custodia legis and 
the estate in process of administration, because no 
dividends had actually been distributed. Such dis- 
tribution was suspended by the order of court dated 
August 29, 1934 (R. p. 5). 

In holding that the claim was filed too late in the 
instant case, the Referee relied solely on the deci¬ 
sion of In re Joseph Schwartz, 6 Amer. Bkcy. Rep. 
(N. S.) 817, which was decided by Referee Davis 
of the Southern District of New York in 1925. In 
that case a bar order was issued and the Referee 
first rejected the claim for taxes on the ground that 
it was not filed within the time specified in the 
order. This was correct and in accord with In Re 
Anderson and In Re Morgenstern, supra, but when 
later a motion was made for an order to allow the 
claim to be filed, he reversed himself, as apparently 
he did not know how to dispose of the bar order in 
the case. Instead of extending the time, if he 
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thought the delay of the Collector was excusable, 
he sought to avoid the legal effect of the bar order 
and declared it void, relying upon In Re Bates Ma¬ 
chine <Sc Tractor Co., supra, decided in 1^25 in the 
District Court of Northern Illinois, which case is 
in direct conflict with the later decision of the Cir¬ 
cuit Court of Appeals, Second Circuit, in the case 
of In Re Morgenstern & Co., supra, which cites 
with approval In Re Anderson, supra. 

With the bar order thus eliminated to his satis¬ 
faction, the Referee then proceeded to jpstify the 
reversal by saying “ if the dividend sheets had, been 
made when the government’s claim was filed I 
would hold that the estate was practically closed 
to the extent of giving the decision in t\ie Ander¬ 
son Case, ante, effect Such ruling would, if 
made, be contrary to the decisions in TJniped States 
v. Birmingham Trust & Savings Co., \Vill ere v. 
United States, Wechsler v. United States, and 
People v. Hopkins, supra, which hold that claims 
for taxes may be filed, there being no ba£ order, at 
any time before distribution of the assets. He en¬ 
tirety overlooks the language of Section 
the Act, which says that a claim for taxes 
ity and is to be paid in full out of the estate, "in 
advance of the payment of dividends.” This er¬ 
roneous decision, full of illogical reasoning, should 
have no weight as an authority. 

The appellant, for the sake of argument, sup¬ 
poses that, prior to receipt of the claim, the Trus¬ 
tee had mailed the checks, and asks if he then 


64 (b) of 
has prwr¬ 


it, 
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should be required to stop payment; and further 
supposes that some of those cheeks had been cashed, 
and asks if then the Trustee would be liable under 
Section 3467 of the Revised Statutes. It is wholly 
immaterial what the answer to these inquiries 
might be, for in the instant case no dividend checks 
have been mailed and this shooting at straw men, 
as was done in the Schwartz case, supra, is of no 
assistance in deciding the question involved in the 
present case. 

Ill 

The provisions of the Bankruptcy Act should be con¬ 
strued so as to effectuate its primary purposes 

One of the primary purposes of the Bankruptcy 
Act is to relieve the debtor from the oppression of 
his financial obligations and afford him a new start 
in life, and the Act should be reasonably construed 
to effectuate that purpose. Williams v. U. S. Fi¬ 
delity & Guaranty Co., 236 U. S. 549; Dilworth v. 
Boothe, 69 Fed. (2d) 621 (C. C. A., 5th Cir.). Sec¬ 
tion 17 of the Act provides: 

A discharge in bankruptcy shall release a 
bankrupt from all his provable debts, except 
such as (1) are due as taxes levied by the 
United States, etc. 

In view of this section, unless there is some pro¬ 
vision of the Act which expressly or by reasonable 
implication bars the filing of the claim in the in¬ 
stant case, the order of the lower Court should be 
sustained. This purpose of the Act mil not be 
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accomplished by diverting to the general creditors 
funds which should be applied on the tax (jlaim and 
leaving the bankrupt still burdened with tax lia¬ 
bility. It would indeed require a strained con¬ 
struction of the law to hold that the preparation of 
the dividend sheets operates as a statute <J>f limita¬ 
tion against the filing of a claim for t^xes and 
thereby deprives the bankrupt of the full |>enefit of 
the law, when Congress did not see fit tp include 
claims of the United States under the limitation of 
Section 57 (n) and expressly provided in Section 
64 (b) that claims for taxes shall have priority and 
be paid in full out of the estate in advance of the 
payment of dividends. And the fact tpat some 
twelve hundred persons anticipating dividends 
may be disappointed does not change thi law ap¬ 
plicable to the case. People’s v. Hopkins, supra. 

IV 

: 

It is wholly immaterial whether the claim i^t question 
is an original or an amended claim 

The point, if there is any in this case, | as to the 
distinction between an original or amended claim 
is raised for the first time in the appellant’s as¬ 
signment of errors. It was not raised by the ref¬ 
eree in rejecting the claim, is not included in his 
Certificate on Review to the lower Courts and was 
therefore not considered by the lower Coiirt (R. p. 
3). It has long been the practice here for the Col¬ 
lector to file and the referee to accept amended 



claims from time to time as additional assessments 
were made by the Collector, just as was done in this 
case. Furthermore, it is not contended by the 
appellant that an original claim would not have the 
same status in the instant case as the amended 
claim, and the authorities cited are not applicable 
to the present case. They apply to claims of gen¬ 
eral creditors, which may be barred by Section 57 
(n) of the Act, and define the rights of such 
creditors to amend an original claim after the six 
months period has expired. The claim here in¬ 
volved is one having priority, and is not subject to 
the limitation imposed by Section 57 (n). In re 
Menist Co. and Villere v. United States, supra. 

The appellee is not basing his right to file the 
amended claim on the ground that a prior claim 
for taxes was filed. It is contended by the gov¬ 
ernment that such claim may be filed, whether it 
be designated original, amended, or otherwise, at 

anv time before the assets of the estate have been 

«/ 

distributed. Either is sufficient to put the trustee 
on notice that taxes are claimed against the bank¬ 
rupt’s estate, and remind him of Section 3467 of 
the Revised Statutes, which provides that any per¬ 
son who pays any debt due by the estate for which 
he acts, before he pays and satisfies debts due the 
United States from such estate, shall be answerable 
in his own person and estate for the debts due the 
United States (R. p. 7). See United States v. 
Barnes, supra. The Act does not prescribe any 
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particular form for claims for taxes due the United 
States, and the appearance of the words, amended 
proof of claim, at the top of the form, is mere sur¬ 
plusage. 

CONCLUSION 

It is respectfully urged that the claim of the 
Collector for taxes due the United States was filed 

i 

with the Referee in time to participate in jtlie dis¬ 
tribution of the assets of the bankruptestate, 
since (1) Sections 57 (n) and 65 (c) of!the Act 
prescribe no limitation of time for the filing of 
such claim, and Sections 64 (a) and 64 (b) of the 
Act expressly direct the trustee to pay tixes due 
the United States in advance of the payjment of 
dividends to creditors, and under Section 3467 of 
the Revised Statutes the trustee is held personally 
liable, when he pays other creditors before satis¬ 
fying claims of the United States; since (2) in 
the absence of a bar order, a claim for falxes may 
be filed at anv time before the assets are distribu- 

4/ 

ted, and there was no bar order in this case and 


the assets were still in custodia legis apd undis¬ 
tributed at the time the claim was filed; since (3) 
the provisions of the Act should be reasonably con¬ 
strued to effectuate one of its primary purposes, 
namely, the relief of the debtor from the burden 
of his financial obligations, which cannot be accom¬ 
plished by diverting to general creditors funds 
which should apply on the tax claim, which claim 
is not released bv the debtor’s discharge jin bank- 


ruptcy; and since (4) it is wholly immaterial 
whether the claim here involved is an original or 
an amended claim, and this question was not raised 
in or considered by the lower Court. Therefore, 
the order appealed from should be affirmed, to the 
end that said claim may be considered on its merits 
by the Court as required by Section 64 (a) of the 
Act. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney, 

Cecil R. Heflin, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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Sections from tlie National Bankruptcy Act: 

j 

Section 17. Debts not affected by a dis¬ 
charge .—A discharge in bankruptcy shall 
release a bankrupt from all of his provable 
debts, except such as (first) are due as a 
tax levied by the United States, the State, 
county, district, or municipality in which he 
resides; (second) are liabilities fort obtaining 
property by false pretenses or false repre¬ 
sentations, or for willful and malicious in¬ 
juries to the person or property of another, 
or for alimony due or to become due, or for 
maintenance or support of wife <ty child, or 
for seduction of an unmarried fenjiale, or for 
breach of promise of marriage accompanied 
by seduction, or for criminal conversation; 
(third) have not been duly scheduled in time 
for proof and allowance, with tlie name of 
the creditor, if known to the bankrupt, un¬ 
less such creditor had notice or actual knowl¬ 
edge of the proceedings in bankruptcy; or 
(fourth) were created by his fr^ud, embez¬ 
zlement, misappropriation, or defalcation 
while acting as an officer or in any fiduciary 
capacity; or (fifth) are for wa^es due to 
workmen, clerks, traveling or city salesmen, 
or servants, which have been earlned within 
three months before the date of jcommence- 
ment of the proceedings in bankruptcy; or 
(sixth) are due for moneys of aji employee 
received or retained by his employer to se¬ 
cure the aithful performance by such 

( 23 ) ! 


employee of the terms of a contract of 
employment. 

Section 39 (a). Duties of referees. —Ref¬ 
erees shall (1) declare dividends and 
prepare and deliver to trustees dividend 
sheets showing the dividends declared and 
to whom jiayable; (2) examine all sched¬ 
ules of property and lists of creditors 
tiled by bankrupts and cause such as are in¬ 
complete or defective to be amended; (3) 
furnish such information concerning the 
estates in process of administration before 
them as may be requested by the parties in 
interest; (4) give notices to creditors as 
herein provided; (5) make up records em¬ 
bodying the evidence, or the substance 
thereof, as agreed upon by the parties in all 
contested matters arising before them, when¬ 
ever requested to do so by either of the 
parties thereto together with their findings 
therein, and transmit them to the judges; 
(6) prepare and file the schedules of prop¬ 
erty and lists of creditors required to be 
filed by the bankrupts, or cause the same to 
be done, when the bankrupts fail, refuse, or 
neglect to do so; (7) safely keep, perfect, 
and transmit to the clerks the records, 
herein required to be kept by them, when 
the cases are concluded; (8) transmit to the 
clerks such papers as may be on file before 
them whenever the same are needed in any 
proceedings in courts, and in like manner 
secure the return of such papers after they 
have been used, or, if it be impracticable to 
transmit the original papers, transmit certi¬ 
fied copies thereof by mail; (9) upon appli¬ 
cation of any party in interest, preserve the 
evidence taken or the substance thereof as 
agreed upon by the parties before them 
when a stenographer is not in attendance; 
and (10) whenever their respective offices 


are in the same cities or towns Where the 
courts of bankruptcy convene, call hpon and 
receive from the clerks all papers filed in 
courts of bankruptcy which h^ve been 
referred to them. 

Section 57 (n). Proof and allowance of 
dawns .'—Claims shall not be proved against 
a bankrupt estate subsequent to six months 
after the adjudication; or if they jire liqui¬ 
dated by litigation and the final judgment 
therein is rendered within thirty dajys before 
or after the expiration of such time, then 
within sixty days after the rendition of such 
judgment: Provided, That the rigjht of in¬ 
fants and insane persons without gjuardians, 
without notice of the proceedings, [may con¬ 
tinue six months longer. 

Section 64 (a). Debts which have prior¬ 
ity .—The court shall order the trustee to 
pay all taxes legally due and owing by the 
bankrupt to the United States, Statfe, county, 
district, or municipality, in the order of 
priority as set forth in paragraph (b) here¬ 
of: Provided, That no order shall be made 
for the payment of a tax assessed against 
real estate of a bankrupt in excess of the 
value of the interest of the bankrupt estate 
therein as determined by the couft. Upon 
filing the receipts of the proper dublic offi¬ 
cers for such payments the trustee shall be 
credited with the amounts thereof, and in 
case any question arises as to the amount or 
legality of any such tax the sam^ shall be 
heard and determined by the court. 

(b) The debts to have priority, in advance 
of the payment of dividends to (creditors, 
and to be paid in full out of bankrupt es¬ 
tates, and the order of payment shall be (1) 
the actual and necessary cost of preserving 
the estate subsequent to filing the petition; 
(2) the filing fees paid by creditors in in- 
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voluntary cases, and, where property of the 
bankrupt, transferred or concealed by him 
either before or after the filing of the peti¬ 
tion, shall have been recovered for the bene¬ 
fit of the estate of the bankrupt by the 
efforts and at the expense of one or more 
creditors, the reasonable expense of such 
recovery; (3) the cost of administration, 
including the fees and mileage payable to 
witnesses as now or hereafter provided by 
the laws of the United States, and one rea¬ 
sonable attorney’s fee, for the professional 
services actually rendered, irrespective of 
the number of attorneys employed, to the 
petitioning creditors in involuntary cases 
while performing the duties herein pre¬ 
scribed, and to the bankrupt in voluntary 
and involuntary cases, as the court may 
allow; (4) where the confirmation of com¬ 
position terms has been refused or set aside 
upon the objection and through the efforts 
and at the expense of one or more creditors, 
in the discretion of the court, the reasonable 
expenses of such creditors in opposing such 
composition; (5) wages due to workmen, 
clerks, traveling or city salesmen, or serv¬ 
ants, which have been earned within three 
months before the date of the commencement 
of the proceeding, not to exceed $600 to each 
claimant; (6) taxes payable under para¬ 
graph (a) hereof and (7) debts owing to any 
person who by the laws of the States or the 
United States is entitled to priority: Pro¬ 
vided, That the term “person” as used in 
this section shall include corporations, the 
United States and the several States and 
Territories of the United States. 

Section 65 (a). Declaration and payment 
of dividends .—Dividends of an equal per 
centum shall be declared and paid on all 


allowed claims, except such as have priority 
or are secured. 

(c) The rights of creditors who have re¬ 
ceived dividends, or in whose favor final divi¬ 
dends have been declared, shall not be af¬ 
fected by the proof and allowance of claims 
subsequent to the date of such payment or 
declarations of dividends; but the creditors 
proving and securing the allowance of such 
claims shall be paid dividends ejqual in 
amount to those already received; by the 
other creditors if the estate equals so much 
before such other creditors are paid hny fur¬ 
ther dividends. 

Revised Statutes of the United States: | 

i 

Sec. 3467. Every executor, administrator, 
or assignee, or other person, who pays any 
debt due by the person or estate from whom 
or for which he acts, before he satisfies and 
pays the debts due to the United States from 
such person or estate, shall become answer- 
able in his own person and estate for the 
debts so due to the United States^ or for 
so much thereof as may remain and 
unpaid. 
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i. 

THE NOTICE OF FINAL DISTRIBUTION HAS 
THE SAME FORCE AND EFFECT A^ A BAR 
ORDER. 

I 

The adjudication in this case was affirmed by this 
Court on March 20, 1933, and on June 17, jL933, the 
Collector of Internal Revenue filed his tax claim 
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against the estate for Fifteen Hundred Thirty-three 
Hollars Thirty Cents ($1533.30). On August 20, 1934 
the final meeting of creditors was held pursuant to 

i 

notice to all the creditors, including the Collector of 
Taxes, at which meeting the claim of the Collector for 
Fifteen Hundred Thirty-three Hollars and Thirty 
Cents ($1533.30) for the 1930 taxes was allowed, and 
the final dividend of .0057 declared in favor of the 
creditors. The Referee in Bankruptcy (Record 4) re¬ 
fers to this situation in the following language: 
“. . . the final meeting had been held, the final divi¬ 
dend declared, the distribution sheets prepared, the 
report of the Referee signed and the dividend checks 
75 per cent completed. ’ ’ Notice of this final meeting 
was sent to all scheduled creditors including the Col¬ 
lector of Internal Revenue (Record 2). Apart, there¬ 
fore, from all other considerations, this notice if 
reasonably construed must be held equivalent in its 
force and effect to a bar order. 

The expression “bar order’’ has been used in bank¬ 
ruptcy cases during the past few years to designate an 
order of a bankruptcy court requiring tax claims of 
the United States, States and municipalities to be filed 
within a fixed period of time or thereafter be barred 
from participation in the estate. The early decisions 
denied the right of the bankruptcy court to pass such 
an order (In re Bates Machine M. & T. Co., 8 Fed. 
(2nd) 424, decided 1925), but the courts of other Cir¬ 
cuits adopted the practice and its validity was affirmed 
by the Supreme Court in New York v. Irving Trust 
Co., 288 U. S. 329. 

There is no statutory authority for or definition of 
a bar order. The opinion of New York v. Irving 
Trust Co. is based on general equitable principles and 
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the inherent equity powers of a court of bankruptcy. 
Since there is no statutory formula the question would 
seem to be one of practical effect rather than definition 
of terms, and it is therefore suggested that thp official 
notice issued by the Referee in Bankruptcy and by him 
transmitted to the Collector of Internal Revenue, of 
the holding of a final meeting on August 20, 1>934, for 
the purpose of winding up the estate, paying ithe pre¬ 
ferred claims, and administrative expenses, cjeclaring 
a final dividend, was sufficient in every respeclj to meet 
the requirements of a bar order. 


n. 

UNDER THE BANKRUPTCY ACT OF }898 AS 
AMENDED, NEITHER THE REFEREE NOR 
THE TRUSTEE IS AUTHORIZED TfO PAY 
TAXES UNLESS AND UNTIL THE SAME 
ARE PROVED AND ALLOWED AS CLAIMS 
OF ANY OTHER CREDITORS ARE PROVED 
AND ALLOWED. 

The claim of the Collector of Internal Revenue for 
additional taxes covering, to-wit, the years 1923 
through 1927, in the total sum of One Hundred Four¬ 
teen Thousand Eight Hundred Seventy-sever. Dollars 
and Seventy Cents ($114,877.70) was non-exifetent for 
the purpose of distribution on August 20, 19^4, at the 
time the final dividend was declared as contemplated 
by Section 65c of the Bankruptcy Act. Under! this Act 
it has been uniformly held that the government must 
file and prove its claim for taxes just as othir claims 
are filed and proved, one purpose of this procedure 
being to enable interested parties to file objections to 
the claim for taxes: In re Fahnstock Manufacturing 
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Company, 7 Feci. (2nd) 777. When, therefore, the ex¬ 
pression in 65c referring to “creditors in whose favor 
final dividends have been declared ” is used, it is suf¬ 
ficients broad to cover all creditors. The definition of 
* 

creditors is found in Section I of the Bankruptcy Act 
of 1S98 as follows: “ ‘creditors’ shall include anyone 
who owns a demand or claim provable in bankruptcy 
and may include his duly authorized agent, attorney 
or proxy!” It is conceded that notwithstanding the 
provisions of Section 65c, the Collector might prove a 
claim after the declaration of the final dividend just 
as an ordinary creditor might prove his claim there¬ 
after. Inasmuch as both classes of claims were non¬ 
existent under the facts of the instant case on Augoist 
20, 1934, such claims would only be paid out of assets 
thereafter coming into the hands of the Trustee, with 
preference, of course, being given to the claim of the 
Collector. It is not believed that anv valid distinction 
can be made in this connection between an amended 
or original claim made on behalf of the Collector. The 
situation, therefore, resolves itself into a very simple 
statement of fact, implicit in the record. Pursuant to 
notice, the Collector filed his original claim for Fifteen 
Hundred Thirty-three Dollars Thirty Cents ($1533.30) 
on June 17, 1933, received notice of final meeting of 
creditors to take place on August 20, 1934, which 
notice, among other things, advised the Collector that 
allowances would be made for costs, the first and final 
dividend declared, after the payment of preferential 
claims and distribution ordered accordinglv. It is not 
conceivable, therefore, in view of the conceded facts of 
the instant case, that the Collector should be given 
preferential treatment against the creditors in whose 
favor a final dividend was declared, when he stood by 
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after having- received due notice of every stasfe of the 
bankruptcy administration, and gave no intimation 
formally or otherwise, to the Referee or the I Trustee 
of any further claim until after the provisions of 65c 
had become operative. 

It is therefore respectfully submitted that the de¬ 
cision of the Court below should be reverse^ 

E. Hilton Jackson, appear¬ 
ing as amicus curiae for 
Carrie 0. Alnutt, Belia E. 
Hoopes and Cora |E. Hig¬ 
gins, petitioners in Involun¬ 
tary Petition in Bankruptcy, 
In re Edmund D. Rheem, 
leading to the affirmance 
of the adjudication of this 
Court on March 30,11933. 
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In the United States Court of Appeals 
for the District of Columbia 

October Term, 1934 
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Edmund D. Rheem, appellant 

v. 

Lewis M. Milborne, Deputy Collector of Inter- 
nal Revenue in charge for collection District of 
Maryland 

BRIEF OF APPELLEE IN REPLY TO AMICUS tURIAE 

MEMORANDUM 


THE RECORD IN THIS CASE CONTAINS NO NOTICE OF A 

FINAL DISTRIBUTION 

It is contended in the Amicus Curiae Memo- 
randum that a notice of final distribution has the 
same force and effect as a bar order. Nowhere in 
the record in this case is there any mention of any 
notice of final distribution. The record Contains 
the following: “Whereupon a final meeting of 
creditors was held on the 20th day of Augujst, 1934, 
at two o’clock, p. m., in the office of the referee in 
bankruptcy. Notice of this final meeting pras sent 
to all scheduled creditors, including the Collector 
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of Internal Revenue.’' (R. p. 2). As the record is 
wholly silent as to the contents of said notice, there 
is no basis for any inference that such notice con¬ 
tained any language that could be reasonably con¬ 
strued as a notice to the Collector that the claim 
for taxes must be filed on a specific date or there¬ 
after be barred. On page 4 of the Memorandum, 
it is asserted that said notice “among other things, 
advised the Collector that allowances would be 
made for costs, the first and final dividends de¬ 
clared, after payment of preferential claims and 
distribution ordered accordingly.” As this does 
not appear in the record, it is but an effort to get 
before this Could inadmissible evidence as to the 
contents of a notice, which evidence was never of¬ 
fered to or considered by the lower Court, and 
should not be considered by this Court. The notice 
itself is the best evidence of its contents and is not 
in the record. 

While there is no statutory definition of a bar 

order, the Courts have frequently considered and 

approved bar orders and those decisions clearly 

indicate what constitutes a bar order. In re An - 
, ! _ _ _ ___ _ Morgans tern 

derson, 279 Jbed. o2o; In re 1 tT&rgttm&ten oc C om~ 

pany, 57 Fed. (2d) 163. Neither does the Act pre¬ 
scribe what a notice of a final meeting shall contain, 
as that is entirely dependent upon the nature of 
the business to be transacted. See Section 58 (a), 
subdivision (3) of the Act. 

In New York v. Irving Trust Company 9 288 U. S. 
329, the Supreme Court of the United States not 
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only sustained a bar order but also, oil page .331 

— fRvq>.-2-.-) — A ^- t - h e- ¥$ eord 4s 

pointed out the necessity for them in the following 

language: j 

Section 64 requires payment of tjaxes due 
to the United States, State, County, District, 
or Municipality, in advance of dividends to 
creditors. Section 57 (n) provides that 
claims should not be proved after six months 
subsequent to adjudication. 

It is admitted here that as th^ United 
States and the states are not mentioned in 

the limitation of Section 57 thev are not 

%/ 

bound thereby. The consequent necessity 
for bar orders is apparent. Otherwise, es¬ 
tates could not be promptly closed. 

The Memorandum states that this decision is 
based on general equitable principles and the in¬ 
herent equity powers of a Court of Bankruptcy. 
On the contrary, the decision is based solely on the 
construction of express provisions of the Act and 
not upon any general equitable principles, as is 
clearly indicated by the foregoing excerpt. If a 
bankrupt estate could be closed by sending to all 
parties of interest a notice of a final meeting of the 
creditors, there would have been no occasion for 
the Court to point out the necessity for a bar order. 
This decision also cites with approval United States 
# v. Birmingham Trust & Savings Bank, 258 F. 562; 

^ v. United States, 18 F. (2d) 409, and Wechs- 

ler v. United States, 27 F. (2d) 850, which hold that 
a claim for taxes may be filed any time while the 
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estate is open and the assets thereof are undis¬ 
tributed. 

The distribution of assets under the Act, as men¬ 
tioned in these cases, must mean a physical delivery 
of the assets to the persons legally entitled thereto 
in accordance with the provisions of the Act and is 
analogous to the distribution of the assets of a 
decedent’s estate. The Act defines who shall re¬ 
ceive and the order of priority of payment, just as 
the statutes of descent and distribution define what 
persons shall receive and in what order they shall 
participate in the assets of the estate of a decedent. 
A declaration of dividends by the Referee is there¬ 
fore not analogous to a declaration of dividends by 
a private corporation, but assuming such analogy, 
it would not seriously be contended that if the law 
required the creation of a surplus before a declara¬ 
tion of dividends, a declaration of dividends with¬ 
out the creation of the surplus would vest any legaL 
title to the money in the stockholders. Here Sec¬ 
tions 64 (a) and 64 (b) of the Act expressly pro¬ 
vide that taxes of the United States have priority 
and are to be paid in full in advance of payment of 
dividends to creditors. 

II 

REQUIREMENTS AS TO PROOF AND ALLOWANCE OF 

CLAIMS OF GENERAL CREDITORS ARE NOT APPLICABLE. 

TO CLAIMS OF THE UNITED STATES FOR TAXES 

It is further contended in the Memorandum, that 
under the Bankruptcy Act it has been uniformly 
held that the government must file and prove its 
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claim for taxes just as other claims are filed and 
proved. The authorities are to the contrary. 

In Remington on Bankruptcy, Vol. 6j Section 
2808, the following language is found: | 

Taxes need not be sworn to and no formal 
proof of claim is required, though, of course, 
the tax authority may appear take 
action to compel the trustee to pay thxes. 

It is trustee’s duty to search for taxes and 

%/ 

his only necessary voucher is the ordinary 
receipt for taxes. 

In the case of In Be Servel , 45 Fed. (2nd) 660, 
where it was contended that the claim for taxes was 
not duly verified, the Court at page 661 safd: 

The act does not contemplate tjhat such 
taxes shall be proved like an ordinary debt, 
as they are to be paid by the trustbe on the 
order of the court. In re Prince & Walter 
(D. C.), 131 F. 546, The trustee’s duty is to 
ascertain what taxes are assessed against the 
estate of the bankrupt, and to secuiie author¬ 
ity from the court to pay them. S'tanard v. 
Dayton (C. C. A.), 220 F. 441. They are not 
“debts” in the or^p^ry sense of that word, 
and do not come wiSi^he provision of debts 
provided for within the Bankruptcy Act. 
Hecox v. Teller County et al. (C. 0. A.), 198 
F. 634; United States v. Herron, 87 U. S. 
(20 Wall.) 251, 22 L. Ed. 275. The govern¬ 
ment cannot be deprived of the collection of 
taxes simply because proof of such claim was 
not properly made and filed. 
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In Stanard v. Dayton, 220 Fed. 441 (C. C. A. 8th 
Cire.), the Court at page 444 said: 

Nevertheless, it is the dutv of the trustee 

7 

to ascertain what the taxes are and secure 
authority to pay them. In re Kallak 
D. C.), 147 Fed. 276. A failure to perform 
this duty will not suspend state statutes im¬ 
posing penalties for nonpayment. 

In re Kallak, 147 Fed. 276, the Court at page 277 
said: 

It is not necessary for the public authori¬ 
ties to appear in the Court of bankruptcy as 
ordinary claimants. They have no right in 
the administration as creditors and no voice 
in the selection of trustee, and the liability 
for taxes is in no wav affected bv the dis- 
charge of the bankrupt. On the other hand, 
the duty of affirmative action rests upon the 
court of bankruptcy. It is the duty of the 
trustee to ascertain from the public records 
the amount due for taxes and bring the mat¬ 
ter to the attention of the court, and there¬ 
upon it is the duty of the court to order their 
payment, if there are sufficient funds in the 
estate for that purpose. 

And in the case of In Be Clean fast Hosiery Com¬ 
pany, 4 A. B. R. 702, wherein the Referee for the 
Southern District of New York was considering 
the question of whether or not a tax claim came 
within the limitation of Section 57 (n) and dis¬ 
cusses the method of proof: 

Assuming, however, for the purposes of 
the argument, that taxes are provable 
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claims, Section 64 of the act relate^ specifi¬ 
cally to taxes, and provides a special method 
for their payment, to wit, that th^ Court 
shall order the trustee to pay them, and that 
the receipt of the proper officer sha|l entitle 
the trustee to a credit for the amodnt paid. 
A formal proof of claim, as in case of prov¬ 
able debts generally, is not specifically re¬ 
quired ; in fact, the latter provision as to a 
receipt by the proper officer would I seem to 
imply that none is necessary, and no time 
limit is imposed. I think this section should 
in these respects control, rather thaiji section 
57, subdivision “n”, above mentioned, pre¬ 
scribing the rule as to provable dCbts as a 
class, under the familiar rule of Construc¬ 
tion, that a statutory provision as Ifo a gen¬ 
eral class must give way to a special provi¬ 
sion relating to one of the class. 

It has been strongly urged that section 64, 

prescribing that in case a question arises as 

to the amount, or legality of any siueh tax, 

the same shall be heard and determined by 

the court necessarily presupposes a proof of 

claim, as otherwise the citv would not be- 

* r 

come a party to the proceeding, no jmeans of 
bringing it in being provided, and the ad¬ 
judication would not be binding on 1 it. I do 
not think, however, that this argument is 
conclusive. It is not necessary thaj the city 
should be brought into court. ThC res, the 
bankrupt’s estate, is in court. So far as its 


distribution is concerned, it is a proceeding 
in rem. By the express provison of the act, 
the bankrupt is not personally discharged 


i 
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from the payment of taxes, so the city’s 
claim is not cut off. The only question is as 
to its right to participate in the fund which 
is being administered. The fund being in 
court, the city’s presence is not necessary to 
an effective adjudication. 

And in Re Anderson, 279 Fed. 525 (C. C. A. 2d 
Circ.), the Court said at page 529: 

The Bankruptcy Act evidently does not 
contemplate that taxes should be proved, like 
an ordinary debt, providing, as it does, that 
they shall be paid by the trustee on order of 
the Court, and that he shall have credit in 
his accounts upon filing receipts from the 
proper officials therefor. 

In re Bates Machine & Tractor Company, 8 Fed. 
(2nd) 424, the Court said: 

* * * bankruptcy court and the 

trustee, of course, have a duty to perform to 
creditors. They owe a duty, also, to the 
United States. That duty is one of coopera¬ 
tion and assistance in the collection of taxes 
levied for the support of the Government. 
The statute casts that duty upon the trustee 
in no uncertain terms. 

From the foregoing authorities, it is quite obvi¬ 
ous that by reason of Section 64 (a) of the Act the 
requirements as to proof and allowance of claims 
of general creditors are not applicable to tax 
claims, and that a specific duty is imposed on the 
trustee. iOn account of such duty being imposed 
along with the jurisdiction given the Court to de- 
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termine the legality and the amount of piy tax 
claim, the trustee is permitted under this Section 
to have issued a bar order. In this case no bar 
order was ever issued and the record does Jnot dis¬ 
close that the trustee made any effort to ascertain 
what taxes, if any, were due and payable to the 
United States from the estate. Had he doiie either 
the present situation could not have developed. 

Under the Internal Revenue laws the (pommis- 
sioner of Internal Revenue here in Washington 
makes the assessment of additional inconfie taxes 
and forwards the claim to the Collector ih Balti¬ 
more, Maryland, for collection. The proof of 
claim shows additional income taxes assessed for 
the years 1923 to 1927 inclusive (R. p. 7), because 
the returns of the bankrupt for those years were 
fraudulent and grossly in error as to the income 
received by the bankrupt. It is not an overnight 
task to investigate the ramifications of th^ numer¬ 
ous business transactions of Edmund Rheem cov¬ 
ering a period of five years, and segregate his per¬ 
sonal transactions from those of the combany in 
which he was an officer, while he was transacting 
business in such an illegal manner as to constitute 
a criminal offense. If the trustee had mhde any 
inquiry, he would have discovered the t*jx claim 
here in question in the final stages of completion, 
for it was received three days after the final meet¬ 
ing of creditors and before the Referee instructed 
the trustee to have the report ratified (R. p. 3). If 
the trustee had procured the issuance qf a bar 
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order, the Collector or some other representative of 
the Government could have appeared and requested 
an extension of time, if such was necessary for the 
preparation of the claim before the expiration of 
the time fixed in such bar order. Under such cir¬ 
cumstances, it could hardly be contended that the 
Collector stood by when he should have acted and 
is now seeking* preferential treatment at the 
expense of the general creditors. The duty to act 
was by law placed on the trustee and the priority 
of a tax claim under Section 64 (b) of the Act is 
a preferential treatment which Congress; has 
extended to tax claims. 

Your Amicus Curiae concedes that notwithstand¬ 
ing the provisions of Section 65 (c) the Collector 
after a declaration of a final dividend may prove 
his claim for taxes just as an ordinary creditor may 
prove his claim. In this case, however, under such 
circumstances the Referee rejected the claim on 
the ground that it was filed too late (R. p. 2, 3). 
Considering Section 65 (c) along with Section 66, 
which provides for another dividend if all checks 
are not called for within a definite time, the right 
of a general creditor to file a claim at the time this 
tax claim was refused, is clear, for in view of the 
large number of dividends and the many years 
elapsed since claims were filed, it cannot be as¬ 
sumed that each and every draft will be received 
within the time designated. Therefore, instead of 
extending the preferential treatment required by 
Section 64 (b) to the Collector’s claim, the Referee 
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has actually denied the United States the rights 
which by law are extended to general creditors as 
to filing claims, and thereby subordinated the tax 
claim to other claims. 

hi ! 

THE ACT SHOULD BE CONSTRUED, IF POSSIBLE, TO AVOID 
ANY CONFLICT IN ITS PROVISIONS 

The construction which the Amicus Curiae gives 
to Section 65 (e) places it in direct conflict with 
and destroys the full force and effect of Sections 
64 (a) and 64 (b), which provide that ta^es shall 
have priority and be paid in full in advandp of the 
payment of dividends , because he contends that a 
declaration of dividends precludes payment of the 
tax claim although the dividends have not actually 
been paid, and that the claims referred to!in Sec¬ 
tion 65 (c) include claims of the Unite4 States 
taxes. It is difficult to understand why Congress 
should by Section 64 (a) and 64 (b) direct that 
taxes be paid in advance of the payment of divi¬ 
dends, if by Section 65 (c) it intended that |a decla¬ 
ration of dividends would render null and vjfid such 
direction to pay taxes. Such construction. should 
not be indulged in, unless no other reasonable con¬ 
struction is available. Rudolph v. United States, 
37 App. D. C. 455. | 

It has been judicially determined that Section 57 
(n) of the Act, which provides that claims shall 
not be proved against a bankrupt’s estate subse¬ 
quent to six months after adjudication, does not 
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include claims of the United States for taxes for 
the reason that claims of the United States are not 
expressly named therein. In Re Menist Co., 294 
Fed. 532 (C. C. A. 2nd Circ.); Villere v. United 
States, 18 Fed. (2nd) 409 (C. C. A. 5th Circ.). The 
same reasoning applies with equal force to Section 
65 (c) where claims of the United States are not 
expressly named, and where it is expressly pro¬ 
vided that the creditor proving and securing the 
allowance of such claims shall be paid dividends, 
etc. Section 65 (a) expressly excludes priority 
claims from the receipt of dividends and under 
Section 64 (b) a claim of the United States for 
taxes is given priority. Payments received by the 
United States from the trustee on account of taxes 
are not dividends within the meaning of the Act. 
In Re Fielding , 96 Fed. 800. Therefore, Section 
65 (c) can apply only to the proof and allowance of 
claims of general creditors, as they are the only 
claimants who receive dividends. It is respect¬ 
fully submitted that this is a proper and reasonable 
construction, and thereby Sections 64 (a) and 
64 (b) are rendered entirely harmonious and con¬ 
sistent with Section 65 (c). This is in conformity 
with the rule laid down in Rudolph v. United 
States, supra, wherein the Court at page 460, said: 

In the construction of a statute, it is the 
duty of the courts to consider the whole, and, 
if reasonably possible, to reconcile one part 
with another, so that due effect may be given 
to each. 


CONCLUSION 

Therefore, since (1) no bar order was issbed and 
the record does not disclose that any notice <jf equal 
purport was given to the Collector, and sinc^ (2) no 
formal proof of claim for taxes is required under 
the Bankruptcy Act, as Section 64 (a) imposes 
upon the trustee the duty of ascertaining ahd pay¬ 
ing taxes due, since (3) Section 65 (c) is not appli¬ 
cable to claims having priority and should jbe con¬ 
strued so as not to be in conflict with Sections 64 
(a) and 64 (b), where claims for taxes are ex¬ 
pressly named and provision made for their pay¬ 
ment, and since (4) the funds of the bankrupt 
estate have not been disbursed and are still under 
the jurisdiction of the Court for distribution as 
required by law, and since (5) the claim for taxes 
is required by Sections 64 (a) and 64 (b) to be paid 
in advance of the payment of the dividends, it is 
respectfully submitted that the decision of the 
Court below should be affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 
United States Attorney. 

Cecil R. Heflin, 
Assistant United States Attorney. 

Attorneys for Appellee. 
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